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District Court of Appeal, Third District, California. 

PATTERSON 

v. 

CLIFFORD F. REID, INC., ET AL. 

 

Civ. 4882. 

June 6, 1933. 

 

Appeal from Superior Court, Los Angeles 

County; Harry R. Archbald, Judge. 

 

Action by Annie L. Patterson against Clifford F. 

Reid, Incorporated, and another. From a judgment in 

favor of plaintiff, defendants appeal. 

 

Affirmed. 

 

West Headnotes 

 

[1] Vendor and Purchaser 400 16(1) 

 

400 Vendor and Purchaser 

      400I Requisites and Validity of Contract 

            400k16 Offer to Sell, and Acceptance Thereof 

                400k16(1) k. In general. Most Cited Cases  

 

Where prospective purchaser signed land con-

tract and other instruments on printed form with ma-

terial portions left blank, and it was agreed instru-

ments would not become effective until purchaser 

gave approval, and purchaser subsequently commu-

nicated intention not to purchase, there was no con-

tract; there being no acceptance or meeting of minds. 

Civ.Code, § 1585. 

 

[2] Contracts 95 16 

 

95 Contracts 

      95I Requisites and Validity 

            95I(B) Parties, Proposals, and Acceptance 

                95k16 k. Offer and acceptance in general. 

Most Cited Cases  

 

To make contract, there must be express or im-

plied offer which must be accepted according to its 

tenor. West's Ann.Civ.Code § 1585. 

 

[3] Contracts 95 22(1) 

 

95 Contracts 

      95I Requisites and Validity 

            95I(B) Parties, Proposals, and Acceptance 

                95k22 Acceptance of Offer and Commu-

nication Thereof 

                      95k22(1) k. In general. Most Cited 

Cases  

 

Intention to accept offer must be expressed in 

positive terms. West's Ann.Civ.Code, § 1585. 

 

[4] Contracts 95 39 

 

95 Contracts 

      95I Requisites and Validity 

            95I(C) Formal Requisites 

                95k39 k. Incomplete instruments. Most 

Cited Cases  

 

Writing is incomplete as agreement, where blanks 

as to essential matters are left therein. 

 

[5] Cancellation of Instruments 69 4 

 

69 Cancellation of Instruments 
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      69I Right of Action and Defenses 

            69k2 Right to Cancellation 

                69k4 k. Invalidity of instrument. Most Cited 

Cases  

 

Where signed land contract never became valid 

contract, and note and trust deed executed by pro-

spective purchaser on own property were allegedly 

sold to innocent third party, prospective purchaser 

held entitled to bring equitable suit for cancellation of 

contract and recovery of amount of note. Civ.Code, § 

3412. 

 

[6] Cancellation of Instruments 69 37(5) 

 

69 Cancellation of Instruments 

      69II Proceedings and Relief 

            69k36 Pleading 

                69k37 Bill, Complaint, or Petition 

                      69k37(5) k. Averment of ground of 

cancellation in general. Most Cited Cases  

 

Prospective purchaser's complaint alleging facts 

showing signed land contract was never valid, and 

alleging that defendant sold plaintiff's note and trust 

deed to innocent third party, held to state cause of 

action for cancellation of contract, though not alleg-

ing reasonable apprehension of serious injury. 

Civ.Code, § 3412. 

 

[7] Courts 106 472.6 

 

106 Courts 

      106VII Concurrent and Conflicting Jurisdiction 

            106VII(A) Courts of Same State 

                106VII(A)1 In General 

                      106k472 Exclusive or Concurrent Ju-

risdiction 

                          106k472.6 k. Municipal or other city 

courts. Most Cited Cases  

     (Formerly 106k472(6)) 

 

Prospective purchaser's suit for cancellation of 

signed land contract which never became valid, and 

for recovery of $900, amount of note and trust deed of 

plaintiff sold to third party, held properly brought in 

superior court; municipal court having no jurisdiction 

because relief sought under statute was equitable. 

Civ.Code, § 3412; Const. art. 6, § 11. 

 

[8] Cancellation of Instruments 69 24(1) 

 

69 Cancellation of Instruments 

      69I Right of Action and Defenses 

            69k19 Conditions Precedent 

                69k24 Restoration of Consideration or 

Benefit 

                      69k24(1) k. In general. Most Cited 

Cases  

 

In suit to cancel signed land contract which never 

became valid, brought under statute authorizing can-

cellation of instrument in respect to which there is 

reasonable apprehension that it might cause serious 

injury if left outstanding, statute requiring party re-

scinding to do so promptly and restore property re-

ceived held inapplicable. Civ.Code, § 1691, subds. 1, 

2; and § 3412. 

 

**36 *455 Gibson, Dunn & Crutcher, of Los Angeles 

(Robert F. Schwarz, of Los Angeles, of counsel), for 

appellants. 

 

Marshall Stimson and Noel Edwards, both of Los 

Angeles, for respondent. 

 

TUTTLE, Justice pro tem., delivered the opinion of 

the court. 

This action was brought to cancel a written in-

strument and to recover the sum of $900. This relief 

was granted, and defendants appeal from the judg-

ment. 

 

The complaint alleged and the trial court found 
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the following facts: 

 

That defendant bank, through its agent defendant 

Reid, negotiated for the sale of a lot to plaintiff, who 

was a widow without previous experience in business 

matters and especially in relation to the execution of 

deeds of trust; that as a result plaintiff signed a con-

tract for the purchase of said lot for the sum of $3,725, 

payable $900 down and the balance in monthly in-

stallments; that the agreement and the note and the 

deed of trust were on printed forms, and when plaintiff 

signed these documents, the date, description of the 

property, and amount and terms of payment were not 

filled in; that the deed of trust covered real property 

owned by plaintiff, and it was represented to plaintiff 

by Reid that it would be accepted as the first payment 

on the purchase price; that after signing these docu-

ments, plaintiff informed Reid that she would consider 

the matter; that plaintiff did not accept the agreement; 

that Reid stated to her that unless she accepted said 

offer, the papers signed by her would not be used, but 

would be returned to her; that three or four days later 

plaintiff informed Reid that she did not intend to ac-

cept the offer and for them not to go ahead with the 

transaction; that falsely and fraudulently and in con-

travention to its said agreement with plaintiff, de-

fendant Reid caused the blanks in said papers to be 

filled in and the agreement to be signed by defendant 

bank, and caused the note and trust deed to be sold for 

the sum of $900 to an innocent purchaser, who now 

holds the same and *456 threatens to cause the same to 

be foreclosed, and that plaintiff has been obliged to 

pay the interest on said trust deed; that plaintiff was 

induced to sign said documents through the false and 

fraudulent representations of defendant Reid, the 

agent of defendant bank. 

 

[1][2][3][4] It is at once apparent that the pur-

ported agreement of sale is not a contract as plaintiff 

never accepted the offer of defendant bank. There 

must be an offer expressed or implied and this offer 

must be accepted according to its tenor, before a 

binding contract is formed. “The intention to accept 

must be expressed in positive terms. Thus a statement 

by the offeree that he would think over the matter, or 

that he would like to accept, or a promise to ‘take up 

the matter’ at a later time or that he would see what he 

could do and give notice later, are none of them 

equivalent to acceptance.” 1 Page on Contracts, § 44. 

 

“An acceptance must be absolute and unqualified, 

or must include in itself an acceptance of that char-

acter which the proposer can separate from the rest, 

and which will conclude the person accepting. A 

qualified acceptance is a new proposal.” Civ. Code, § 

1585. 

 

According to the record, plaintiff here testified 

that the signing of the papers was tentative and that 

she told Reid “they were not to be used.” She further 

told him that “they must notify me and see if it met 

with my requirements–my approval. I told him that 

my approval meant if the terms were agreeable to me.” 

From the foregoing it is clear that the essential element 

of a valid contract, a meeting of minds on all essen-

tial**37 elements, was lacking and therefore the 

writing has no binding effect upon either party. Alt-

hough plaintiff signed the documents, it was distinctly 

agreed that they were not to be effective until she gave 

her approval at some later date, when the “blanks” 

were to be filled in. “A writing is incomplete as an 

agreement where blanks as to essential matters are left 

in it.” 13 C. J. p. 308, par. 133. 

 

Appellants agree that the pleadings are framed 

upon the theory that no contract was ever entered into 

between the parties. They also cite the cases of Chas. 

Brown & Sons v. White Lunch Company, 92 Cal. 

App. 457, 268 P. 490, and *457McElhaney v. W. E. 

Moyer & Co., 101 Cal. App. 53, 281 P. 87, wherein it 

is held that an action for rescission must, of necessity, 

rest upon the existence of a contract to be rescinded, 

and where there is no meeting of the minds there can 

be no contract and hence there is nothing which can be 

rescinded. Therefore, they contend, the action is 

merely one to recover a money judgment for an 
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amount less than $2,000 and that it should have been 

brought in the municipal court. Article 6, § 11, Const.; 

St. 1925, p. 658, § 29, as amended by St. 1931, p. 

1717. 

 

[5] The solution of the questions here presented 

depends upon the nature of the action. Appellants 

contend that it is one at law. Respondent contends that 

it is a suit in equity, authorized by section 3412 of the 

Civil Code, which reads as follows: “A written in-

strument, in respect to which there is a reasonable 

apprehension that if left outstanding it may cause 

serious injury to a person against whom it is void or 

voidable, may, upon his application, be so adjudged, 

and ordered to be delivered up or canceled.” 

 

The instrument here involved is on its face a 

completed contract, signed and executed by all parties 

thereto. It could be placed upon record any time by 

defendants or assigned by them to a third party. That 

such recordation or assignment might cause serious 

injury to plaintiff is not open to question. We are of the 

opinion that the facts of this case entitled respondent 

to invoke the provisions of the Civil Code above 

quoted. 

 

[6] It is contended that the complaint does not 

state a cause of action under the provisions of section 

3412 of the Civil Code, in that it does not allege that 

“there is a reasonable apprehension that * * * it [the 

outstanding instrument] may cause serious injury” to 

plaintiff, nor does it allege facts upon which a finding 

of reasonable apprehension could be based. The 

complaint alleges that defendants had sold the note 

and deed of trust which were provided for in the 

purported contract. This indicated conclusively that 

appellants were claiming rights under the purported 

contract. In the case of Prichard v. Kimball, 190 Cal. 

757, 214 P. 863, 865, the court used the following 

language in considering the sufficiency of a complaint 

under this section of the Civil Code: “Whether the 

appellants were using the document vexatiously or not 

was immaterial. If they were claiming rights *458 

under it, and their claim was groundless, respondents 

had the right to a decree that as to them the instrument 

was void, whether appellants' claim was bona fide or 

for purpose of vexation.” This section has been ap-

plied to an action to cancel a deed upon the ground that 

it had never been delivered and the essential allega-

tions of a complaint for such relief are clearly set forth 

in the case of Keele v. Clauser, 101 Cal. App. 500, 281 

P. 1073. In the instant case there was no contract ex-

ecuted, nor was there any delivery of the same, ac-

cording to the allegations of the complaint. We 

therefore hold that the complaint states a cause of 

action under the section of the Civil Code above 

quoted. 

 

[7] The municipal court had no jurisdiction be-

cause the relief under this section of the Code is 

clearly equitable. Angus v. Craven, 132 Cal. 691, 64 

P. 1091. 

 

[8] It is contended by appellant that the action is 

“barred” by section 1691, subdivisions 1 and 2, of the 

Civil Code. These sections do not “bar” anything, nor 

should they be pleaded and treated as statutes of lim-

itation. They simply lay down certain rules which 

should guide the trial court in determining whether or 

not a rescission has been accomplished. In any event, 

they have no bearing upon the issues here presented, 

as the action was not brought under those sections of 

the Code authorizing a rescission. 

 

Other points made by appellants have been con-

sidered, but they do not warrant further discussion. 

 

The judgment is affirmed. 

 

We concur: PULLEN, P. J.; PLUMMER, J. 

 

Cal.App. 3 Dist. 1933. 

Patterson v. Clifford F. Reid, Inc. 

132 Cal.App. 454, 23 P.2d 35 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1923117859&ReferencePosition=865
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&ReferencePositionType=S&SerialNum=1923117859&ReferencePosition=865
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1929120205
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1929120205
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1901005844
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1901005844


23 P.2d 35 FOR EDUCATIONAL USE ONLY Page 5 
132 Cal.App. 454, 23 P.2d 35 
(Cite as: 132 Cal.App. 454, 23 P.2d 35) 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

END OF DOCUMENT 

 

 


